MSHA's second attempt to establish the parameters of the blast area
was to determine after the accident during its investigation how far
the furthest flyrock traveled.  Anything inside that area would be considered
the "blast area", and anything beyond the farthest point where the rock landed
would be outside the "blast area" and presumably in the "safe zone".

MSHA's interpretations and arguments with respect to what the "blasting
area" should be in this case border on fantasy.  It seems to me that when
one is dealing with regulations concerning explosives and blasting, the
standards sought to be invoked by MSHA should be clearly and precisely
drawn and applied by the inspectors in the field so that they are readily
understood by those being regulated, as well as those who have the enforcement
responsibility for insuring compliance.  The theories advanced by MSHA in
this case are different from those recently advanced in another blasting
case concerning a mine operator in Pennsylvania, and a discussion of this
case follows.

On August 25, 1982, I issued a decision in the case of MSHA v.
Rockville Mining Company, Docket No. WEVA 82-10.  The case concerned an
allegation that a Pennsylvania mine operator failed to clear and remove
miners from a blasting area in violation of section 77.1304(h).  Even
though the mine was located in Pennsylvania, MSHA made no mention of any
500 foot requirement or absolute liability, and the inspector who issued
the citation, as well as a second inspector who was a qualified MSHA
explosives instructor, said absolutely nothing about any 500 foot "safe
distance" requirement.  In fact, the instructor gave an opinion that based
on the size of the charge in the two bore holes in question, 130 feet
was a safe distance, and the inspector who issued the citation rendered
an opinion that if all of the holes in question were charged with 800
pounds of explosives each, a safe distance would be 2,000 feet away.  In
short, in the Rockville Mining case, the question as to what constituted
the "blasting area" was dependent on a number of variables, such as the
amount of explosives used, the number and depth of the holes which
constituted the "shot", the topography, and the expertise of the blaster.

On the facts of the instant case, I conclude and find that in order
to establish a violation of the first specification noted In the citation
MSHA must establish by a prepondance of the evidence that Austin Powder
failed to insure that persons within the "blasting area", as that term
is defined by section 77.2(f), were not cleared or removed prior to the
blast. I reject MSHA's "absolute liability" theory, and I also reject
the notion advanced by MSHA that the mere fact that the blast victim
and the blaster and his crew were in an area where flyrock fell is sufficient
to Impose liability under section 77.1304(h).  In order for this standard
to make any sense at all, it seems to me that it has to be interpreted
rationally and consistently.  "Hindsight" and after-the-fact interpretations
for the purpose of laying the blame on someone for an unfortunate accident
do not in my view advance the interests of safety, particularly when the
standard in question is obviously being inconsistently applied and
interpreted.
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